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STATEMENT OF RELEVANT FACTS 

A. INTRODUCTION  

The present dispute arises from the Gaius Volcano Case, which is located in 

Iustinian. The Gaius erupted on June 1, 2010, at 04:00:00 Local Time (LT), which 

caused a series of disagreements between Iustinian and Pepo.  

 

B. BACKGROUND FACTS 

1. The Gaius Volcano and Its Eruption 

The Gaius volcano is located in Iustinian, which has been dormant for nearly 300 

years. It erupted on June 1, 2010, at 04:00:00 LT, ejected ash to heights in excess of 

30,000 feet into the airspace above Iustinian. The IATMA—the Government agency 

in charge of airspace management and safety—immediately closed the airspace above 

Iustinian territory, stranding three aircraft from GA which were scheduled to depart 

Iustinian for Pepo that day. On June 3, 2010, scientific experts in the Iustinian 

Government issued that while the ash cloud produced by Gaius was a serious threat to 

aircraft engines, the cloud was not stationary.  

2. Gratian Airlines  

Gratian Airlines is a commercial airline established and regulated under the laws of 

the State of Pepo. It is 100% owned and controlled by private citizens of Pepo and 

provides both passenger and cargo services. Due to Pepo’s large industrial base, the 

environment in Pepo is polluted by its smoogy atmosphere, polluted rivers, and smoke 

stakes. Pepo’s citizens are used to enjoying a regular vacation trips to Iustinian on 

both Gratian Airlines and Theodora Airways. 
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C. DETAILS OF THE EVENT AFTER ERUPTION  

The following events occurred after Gaius erupted:  

1. The Government of Iustinian  

On June 1, 2010, Gaius erupted and IATMA immediately closed the airspace above 

Iustinian, stranding three aircraft from GA, which were scheduled to depart Iustinian 

for Pepo that day. 

On June 2, 2010, IDOT—the Government’s official policy and regulatory arm for 

civil aviation—issued Order THX-1138 which instituted a prohibition for a period of 

14 days. 

On June 3, 2010, scientific experts in Iustinian expressed that the cloud was not 

stationary and the ash cloud would be fully dissipated no later than June 13, 2010. But 

Gaius should be considered an active volcano and that the Iustinian Government 

should expect further releases of smoke and ash into the atmosphere for at least 120 

days. 

On June 16, 2010, prohibition clause of THX -1138 was expired. 

On the same day, Iustinian applied to PDOT for an air operating certificate to 

“provide air services” within the territory of Pepo. But Pepo denied. 

On June 17, 2010, Iustinian passed the CAT. All flights to, from, beyond Iustinian 

were imposed to pay Clean Air Tax. 

On June 20, 2010, Iustinian and Brandeis of Homles took a series of negotiations in 

TA. Brandeis purchased 33.3% of the voting equity of TA and TA’s principal place of 

business would remain in Iustinian and it would begin code-sharing with Brandeis. 

2. The Government of Pepo  

On June 9, 2010, PDOT released Regulation 3.16, which granting PAC of a LDC— 

Blackstone the cabotage.  



 

 

xi 

On June16, 2010, PDOT denied to give Iustinian the cabotage. 

On June17, 2010, Pepo sent an official communiqué to Iustinian requesting that 

THX -1138 be fully rescinded. 

On June18, 2010, Pepo sent a formal letter of protest to Iustinian and requested that 

Gratian Airlines should be exempted from the CAT. 

On June19, 2010, PDOT issued a document entitled, Principles of Peponian 

International Air Transport Policy, Which mainly about the freedom and flexibility to 

complete commercial transactions. 

On July1, 2010, PDOT refused to authorize TA to provide air services to, from, or 

beyond points in Pepo any longer. 

 

D. EFFECT TO PEPO 

1. Prohibition Effect  

During the 14-day prohibition period, Gratian Airlines lost an undisclosed amount 

of revenue and was forced to furlough 50% of its pilots and staff. Due to the stranding 

of three aircraft in Iustinian during the prohibition period, Gratian was forced to 

indefinitely suspend 25% of its domestic air cargo carriage operations.  

2. Resolutions and Breakthrough  

In order to pass through the emergency, PDOT hereby unilaterally suspended 

Article 2(4) of its BASA with Blackstone and granted PAC the rights of taking on and 

discharging cargo between multiple airports within the territory of Pepo. Regulation 

3.16 was released to ensure that there is no disruption in domestic air-cargo services 

when 25% of its domestic air cargo carriage operations were suspended. 
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ISSUES 

 

The state of Iustinian will argue the following issues: 

 

Issue 1: Is Order THX-1138 consistent with international law? should Iustinian 

provide a guarantee of non- repetition?   

 

Issue 2: Are Regulation 3.16 and the decision consistent with Pepo’s rights and 

obligations vis-à-vis Iustinian under international law? 

 

Issue 3: Is the CAT consistent with international law? 

 

Issue 4: Is Pepo’s revocation consistent with Pepo’s rights and obligations under 

international law? 
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SUMMARY OF ARGUMENTS  

 

  The State of Pepo will firstly demonstrate that Iustinian must rescind Order 

THX-1138 and provide a guarantee of non-repetition. Concerning rescission, firstly, 

Iustinian did not consult with Pepo according to Article 6(2) of the BASA between 

Them. What is more, the Order lacks scientific basis and Iustinian shall shoulder the 

responsibility of its omission. At last, the Order leads to closure of airspace, 

unilaterally suspend freedoms of the air to Pepo which is stipulated in the Chicago 

Convention and the BASA between them. As for a guarantee of non-repetition, firstly, 

the order of prohibition shall only be an interim action, not a permanent one. Secondly, 

the repetition will violate the principle of performance of treaty in good faith. 

  In the second part of arguments, Pepo will firstly demonstrate that Regulation 3.16 

is consistent with Pepo’s rights and obligations under international law. Firstly, the 

regulation aims to protect Pepo’s economic interest due to the prohibition of 

Iustinian’s airspace. In addition, the grant of cabotage to Blackstone is complied with 

UN Resolution 867/5309 which called on every state to assist LDCs, which constitute 

an international custom. Pepo will further demonstrate that the decision not to grant 

cabotage to Theodora Airways is consistent with Pepo’s rights and obligations under 

international law. 

In the third Submission, Pepo will demonstrate that the CAT cannot bind other 

countries from three aspects. Firstly, the CAT is inconsistent with the Chicago 

Convention. Secondly, the CAT is inconsistent with ICAO Resolutions. Finally, the 

CAT is inconsistent with the BASA between Iustinian and Pepo. 

  Finally, Pepo will illustrate that substantial ownership and effective control of 

Theodora Airways are not vested in Iustinian. Therefore, Pepo’s revocation of 

Theodora Airways’ authorization to provide air service to, from, or beyond points in 

its territory is consistent with Pepo’s rights and obligations under international law. 
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JURISDICTION OF THE COURT 

 

The competence of the Court in respect to the present dispute is based on Article 36 

(2) of the Statute of the International Court of Justice, since the Applicant, the State of 

Iustinian, and the Respondent, the State of Pepo have expressed their acceptance to 

the compulsory jurisdiction of the Court.  

While both States had the possibility to appear before the Council of the 

International Civil Aviation Organization in accordance with Article 84 of the 

Convention on International Civil Aviation, none submitted an application. In the 

view of the Government of Pepo, the International Court of Justice is the most 

appropriate forum to settle the dispute considering that it is not limited to 

disagreements relating to the interpretation or application of the Chicago Convention 

but extends to questions of public international law that require the expertise of the 

International Court of Justice.  

Since it believes that the judicial and peaceful settlement of the dispute will allow 

preserving its friendly relations with the Government of Iustinian, the Government of 

Pepo has decided not to raise any preliminary objections. It nevertheless reserves the 

right to advance legal arguments that could have precluded the competence of the 

Court. 
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ARGUMENT  

A. IUSTINIAN MUST RESCIND ORDER THX-1138 AND PROVIDE A GUARANTEE OF 

NON-REPETITION  

1. Iustinian Must Rescind Order THX-1138 

(a) Iustinian issued Order THX-1138 without consultation with Pepo 

According to Article 6 (2) of the BASA, a Party request consultations concerning 

the safety standards maintained by the other Party relating to ‘operations of airlines’ 

of that Party. In the present case, Iustinian must first consult with Pepo then can 

Iustinian issue this Order. 

(b)Iustinian’s issuance of Order THX-1138 is inconsistent with international law 

Article 27 of the VCLT lays down that in so far as treaties are concerned, a party 

may not invoke the provisions of its internal law as justification for its failure to carry 

out an international agreement.1  The International Court of Justice, in the 

Applicability of the Obligation to Arbitrate case, has underlined ‘the fundamental 

principle of international law that international law prevails over domestic law’.2 

Whilst international agreements, treaties and conventions feature prominently 

amongst the sources of law cited in Article 38 of the ICJ Statute, unilateral acts are 

not mentioned, and indeed, no all en-compassing, uniform and precise definition of 

unilateral acts exists.3 As a result, municipal law is void and null when conflicting 

with international law. 

(i) Order THX-1138 is void when conflicting with international treaty 

BASA between Iustinian and Pepo (BASA) is a treaty according to Article 2(1) of 

the VCLT.4 Article 26 of the VCLT provides that: “Every treaty in force is binding 

upon the parties to it and must be performed by them in good faith.” In the present 

case, according to Article 2 of the BASA, Iustinian and Pepo give the First Freedom 

right (transit non-stop), the Second Freedom right (transit with technical stop) and the 
                                                        
1 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331. Hereinafter VCLT. 
2 Applicability of the Obligation to Arbitrate case [1988] ICJ Rep 12, 34, 82. 
3 W Fiedler Unilateral Acts in International Law in IV Encyclopedia of Public International Law (2000) 1018. 
4 Article 2 of the VCLT defines treaty as an international agreement concluded between States in written form and 
governed by international law, whether embodied in a single instrument or in two or more related instruments and 
whatever its particular designation. 
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Fifth Freedom right (traffic coming from or destined to a third state)5 to each other.6 

In addition, both Iustinian and Pepo are signatories to the Chicago Convention and 

International Air Services Transit Agreement, which confer the First and Second 

Freedom rights to each contracting states.7 While Iustinian issued the Order, closed 

its territorial airspace, and call off the Freedoms, it did not perform their treaty in 

good faith. Pacta sunt servanda. Iustinian cannot use municipal law against 

international treaty. So the Order must be rescinded. 

(ii)One country cannot unilaterally create obligations for another country 

Principle 9 of Guiding Principles applicable to unilateral declarations of States 

capable of creating legal obligations provides that ‘no obligation may result for other 

States from the unilateral declaration of a State. However, the other State or States 

concerned may incur obligations in relation to such a unilateral declaration to the 

extent that they clearly accepted such a declaration.’8 A case in point is the 1945 

Truman Proclamation, by which the United States of America aimed to impose 

obligations on other States. The other States responded to the Truman Proclamation 

with analogous claims and declarations9 and, shortly thereafter, the content of the 

Proclamation was taken up in Article 2 of the 1958 Geneva Convention on the 

Continental Shelf. The ICJ remarked in that context: ‘The Truman Proclamation 

however, soon came to be regarded as a starting point of the positive law on the 

subject, and the chief doctrine it enunciated came to prevail over all others, being now 

reflected in Article 2 of the 1958 Geneva Convention on the Continental Shelf.’10 The 

Truman Proclamation can bind other states, because it has received many states’ 

analogous claims and declarations, which deems to be general state practice, and it 

was also adopted by international convention with legally binding force. In the 

present case, Iustinian’s issuance of Order THX-1138 is a unilateral act. However, 
                                                        
5 <www.icao.int/icao/en/trivia/freedoms-air.htm> (8 January 2011). 
6 BASA art 2. 
7 International Air Service Transit Agreement (adopted on 7 December 1944, entered into 30 January 1945) 
Section 1 of International Air Service Transit Agreement provides that ‘(1) The privilege to fly across its territory 
without landing; (2) The privilege to land for non-traffic purposes.’ 
8 Guiding Principles applicable to unilateral declarations of State Capable of creating legal obligations, 2006, in 
YILC (Yearbook of the International Law Commission, 2006, vol. II, Part Two, UN Doc A/61/10). 
9 See the case of Mexico, A/CN.4/557, para 132. 
10 North Sea Continental Shelf (Federal Republic of Germany v Denmark; Federal Republic of Germany v 
Netherlands), [1969] I.C.J Rep 53, para 47. 
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unlike the Truman Proclamation, this Order does not get other countries’ acceptance, 

inter alia Pepo; neither was it adopted in any legally binding international instruments. 

As a matter of fact, it cannot bind Pepo and Pepo bears obligations from such 

unilateral act. 

(c) Application to the facts 

(i)Iustinian shall shoulder the responsibility of its omission 

Under public international law, a state is responsible for the failure of its organs to 

prevent injuries to the rights of other States if such failure breaches its international 

obligation. This principle was affirmed by the ICJ in the Corfu Channel Case.11 By 

the court pointed out, the territorial state has the obligation to take proper attention 

and inform other states the danger they are facing, otherwise, it may undertake the 

risk of state responsibility. 

In this case, the Gaius locates in Iustinian. While scientists have speculated that the 

volcano could become active again, the Iustinian Government has never devised 

specific protocols for its transportation sector in the event of an eruption.12 As a state, 

Iustinian has the obligations to take measures to prevent the danger that can be 

foreseen. Therefore, facing such a dangerous threat, Iustinian’s duty is apparently not 

fulfilled. Iustinian shall not make Pepo shoulder the bad result which caused by 

Iustinian’s fault, and Pepo has no obligation to undertake the risk of the bankruptcy of 

Gratian Airlines.  

(ii) Order THX-1138 lacks scientific basis 

On June 3, one day after the issuance of Order THX-1138, scientific experts in the 

Iustinian Government issued its finding in a report ‘… the cloud was not stationary 

and it may be possible to safely operate flights above Iustinian territory for limited 

period of time.’ ‘The ash cloud would be fully dissipated no later than June 13, 

2010.’13 After the eruption, Iustinian stranded three aircrafts from Gratian Airlines, 

and due to that, Gratian was forced to indefinitely suspend 25% of its domestic air 

                                                        
11 The Corfu Channel Case (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4, 22.   
12 Compromis para 2. 
13 Compromis para 13. 
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cargo carriage operations.14 In the meantime, Order THX-1138 provides that all 

schemed commercial flights to, from, or within the territory of Iustinian are prohibited 

for a period of 14 days (until June 16, 2010) or until such time as IDOT rescind this 

Order.15  

The action and the content of the Order are both against the scientific opinion. In 

the area of aviation, minute can mean large amount of wealth. Lacking in scientific 

basis, Order THX-1138 has made serious loss, and the loss would grow as long as it is 

in effect. So the rescission of Order THX-1138 is necessary. 

2. Iustinian Shall Provide a Guarantee of Non-repetition  

(a)The order of prohibition shall only be an interim action, not a permanent one 

The authority of Pepo shall grant to Iustinian the rights of “for airline of the 

Iustinian, from points behind the Iustinian via the Iustinian and intermediate points to 

any point or points in Pepo and beyond; and for all-cargo service, between Pepo and 

any point or points.”16 The operating authorization of an airlines to, from, or within 

the territory of Iustinian has been granted in BASA between Iustinian and Pepo. 

“When required by an emergency, a Party may take interim action prior to the expiry 

of 15 days.”17 Even though the order of prohibition is imposed when it is in an 

emergency, the state of Iustinian has no right to close the airspace above its territory 

for an unlimited period of time within 2 years of the expiration of the original order. 18 

The prohibition shall only be an interim action ordered by the government of Iustinian 

to ensure the safety of the airspace. As scientific experts in the Iustinian Government 

issued its findings that the ash cloud would be fully dissipated no later than June 13, 

2010 and that it may be possible to safely operate flights above Iustinian territory for 

limited periods of time. Claim from IDOT of reserving the right to reinstitute this 

order indefinitely within 2 years of the expiration of the 14-day period is a threat to 

other state and is contrary to the conclusions of its experts. The prohibition order 

cannot be made beforehand. 

                                                        
14 Compromis para 14. 
15 Compromis para 11. 
16 BASA art 2(1)(c).  
17 BASA art 7(6).  
18 Clarification to the Case para 12(6). 
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(b)The repetition of prohibition violates the principle of performance in good faith 

In Order THX-1138, IDOT reserves the right to close airspace when IDOT find 

“that doing so is in the public interest” within 2 years.19 However, such action is 

without good faith, because it can create potential threat, including bankrupting 

Gratian Airline of Pepo. The situation of closing the airspace is not definite and a 

prohibition at anytime in 2 years lacks legal certainty.  

Pacta sunt servanda. Article 26 of the VCLT states that ‘every treaty in force is 

binding upon the parties to it and must be performed by them in good faith.’20 In 

BASA Article 2, the grant of right has stipulated the basic air rights to “fly across” 

“make stops” “between points”. Iustinian’s action of close the airspace within 2 years 

has violated the “performance in good faith” and it shall provide a guarantee of 

non-repetition.  

                                                        
19 Ibid para 11. 
20 VCLT art 26. 
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B. REGULATION 3.16 AND THE DECISION NOT TO APPROVE THEODORA AIRWAYS ’ 

APPLICATION TO PROVIDE DOMESTIC AIR SERVICES BETWEEN POINTS IN PEPO’S 

TERRITORY ARE CONSISTENT WITH PEPO’S RIGHTS AND OBLIGATIONS VIS -À-VIS 

IUSTINIAN UNDER INTERNATIONAL LAW  

1. Regulation 3.16 Is Consistent with Pepo’s Rights and Obligations under 

International Law 

(a) The purpose of Regulation 3.16 is to protect Pepo’s economic interest  

It is reasonable for Pepo to release Regulation 3.16. Due to the stranding of three 

aircraft in Iustinian during the prohibition period, Gratian was forced to indefinitely 

suspend 25% of its domestic air cargo carriage operations. It was unsure when it 

would be able to recall its furloughed pilots and staff, but speculated in a public press 

release that any further prohibitions to operate service to or from Iustinian would 

‘likely bankrupt’ the airline.21 In such serious circumstance, it is Pepo’s responsibility 

to take measures to handle the excess demand for intra-State all-cargo services which 

had arisen. The suspension of 25% domestic air cargo carriage has disordered Pepo’s 

air cargo carriage market. The abnormality of air carriage market had a bad effect on 

other relative industries. That caused an economic crisis in the aviation sector.  

Pepo’s economic interest plays a great role in the State’s national interest and 

would be affected by situations and actions of other countries. Considerations of 

national interest have played a central role in the structure and operations of the 

international aviation system as well as in the policies of individual states such as the 

US or states organized in regional bodies such as the EU, both of which we will look 

at in some detail. These considerations are reflected in the structure of international 

agreements, as well as in the national policies pursued.22 

In view of the foregoing considerations, to prevent further loss of the Pepo’s 

economic interest, Regulation 3.16 is consistent with Pepo’s national interest and 

public interest which concerns its national economy.  

                                                        
21 Compromis para 14. 
22 Erwin von den Steinen National Interest and International Aviation (Kluwer Law International Press 2006), 23. 
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(b)Pepo’s grant of cabotage to Posner Air Cargo is consistent with the UN Resolution 

867/5309 

(i)UN Resolution 867/5309 called on the assistance of LDC 

The establishment of a category of least developed countries (LDCs) was first 

advocated at United Nations Conference on Trade and Development (UNCTAD) in 

1964.23 LDCs represent the poorest and weakest segment of the international 

community. These countries are also characterized by their acute susceptibility to 

external economic shocks, natural and man-made disasters and communicable 

diseases.24  

  Blackstone’s economy is nearly supported all by the transportation of widgets and 

industry goods by Posner Air Cargo between Blackstone and Pepo. UN has published 

a report named There’s Something About Blackstone and in light of the report, the UN 

General Assembly passed Resolution 867/5309 which called on its members ‘to take 

all necessary measure to ensure that air carrier from LDCs which meet all relevant 

international safety standards outlined in the Chicago Convention are provided 

unfettered market access to, from, or beyond points in their respective territories’. 25 

In conclusion, as an LDC, Blackstone is entitled to gain the assistance from other 

states. 

(ii) The assistance of LDC is an international custom 

Classical international law requires the element of duration so that a particular 

practice could become part of customary international law. To a large extent this 

element consisted in a period of time during which a state could become aware of 

another state's practice. In modern international law, however, the time element is not 

so important as before. This developing situation leads to what Professor Bin Cheng 

describes as ‘instant customary law’.26 According to University of Paris Law 

Professor Prosper Weil, instant custom is no mere acceleration of the 

                                                        
23 <http://www.un.org/esa/policy/devplan/profile/index.html> (6 January 2011). 
24 <http://www.unohrlls.org/en/ldc/25/> (6 January 2011). 
25 Compromis para 8. 
26 Aron Mifsud Bonnici ‘The Aim of Public International Law’. 
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custom-formation process, but a veritable revolution in the theory of custom.27 As the 

ICJ indicated in the North Sea Continental Shelf Cases, the passage of only a short 

period of time is not a bar to the formation of a new rule of customary international 

law.28 The international community prefers to heed this call to recognize and accept 

instant custom as a viable and necessary method of customary international law 

formation.  

  The assistance of LDC is very common in the world now. International Trade 

Commission （ITC），with its track record in LDC trade development, is open to new 

partnerships to help LDCs reach their export potential.29 China had freed from many 

LDCs’ debt burden. Instant custom, unlike traditional, slow-forming customary 

international law, is attuned to the rate of development in today’s rapidly changing 

global society.30 To help LDCs has become an international custom already. 

(iii)Application to the facts   

Posner Air Cargo of Blackstone meets all relevant international safety standards. As 

a member of UN, any action of Pepo to help Blackstone is reasonable. Moreover, 

Pepo and Blackstone are good companions in economic area, as Blackstone has 

developed a comparative advantage in manufacturing widgets which are an input for 

many of the industrial goods produced in Pepo.31 Some areas of their economy count 

on each others. In conclusion, according to the spirit of UN Resolution 867/5309 to 

help LDC and the rule of reciprocity between Pepo and Blackstone, the action of Pepo 

to give ‘cabotage’ to Blackstone is consistent with its rights and obligations. 

2 The Decision Not to Grant Cabotage to Theodora Airways Is Consistent with 

Pepo’s Rights and Obligations under International Law 

(a)Cabotage is excluded in most bilateral agreement  

Cabotage, is the carriage of traffic between two points within the territory of a 

                                                        
27 Benjamin Langille ‘It’s ‘Instant Custom’: How The Bush Doctrine Became Law After The Terrorist Attacks of 
September 11, 2001’. 
28 North Sea Continental Shelf (n10). 
29 International Trade Center Exploring New Trade Partnerships for LDCs International Trade Forum-Issue 
1/2003. 
30 Langille (n27). 
31 Compromis para 6. 
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foreign state.32 Traditionally, cabotage rights have been entirely denied or severely 

restricted. As a result, national airlines have been carefully protected from foreign 

competition on domestic routes.33 Despite strong European lobbying from the outset 

of US/EC negotiations for a new air transport agreement, the cabotage exclusion was 

locked into the final US/EC as agreed in April 2007.34 

Eighth freedom traffic gives a foreign carrier so-called ‘fill-up’ rights as it transits 

between two or more gateways in home State.35 Ninth Freedom of The Air is the right 

or privilege of transporting cabotage traffic of the granting State on a Service 

performed entirely within the territory of the granting State. By the terms of the new 

2007 US/EC Air Transport Agreement, for now the most broadly liberal iteration of a 

Chicago bilateral agreement, the eighth and ninth freedom is explicitly excluded.36  

(b) Pepo’s decision does not breach ‘non-exclusive’ requirement of the Chicago 

Convention  

  Regulation 3.16 is promulgated in conformity with UNGA Resolution 867/5309, 

which called on its members ‘to take all necessary measures to ensure that air carriers 

from LDCs which meet all relevant international safety standards outlined in the 

Chicago Convention are provided unfettered market access to, from, or beyond points 

in their respective territories’ and ‘to refrain from any actions which may limit the 

access rights of air carriers from LDCs, even if such actions are consistent with 

provisions found in any international legal instrument they have ratified’.37 The 

decision of the UNGA Resolution 867/5309 to assistant LDCs is an international 

custom. 

Since the North Sea Continental Shelf Cases, the ICJ prescribed a new course for 

customary international law, opening the door for official recognition of state practice 

over the short-term as binding custom,38 so long as sufficient evidence exists to 

                                                        
32 B.Cheng The Law of International Air Transport (1962).         
33 Jan Ernst C. de Groot ‘Cabotage Liberation in The European Economic Community and Article 7 of The 
Chicago Convention’. 
34 Brian F. Havel Beyond Open Skies A New Regime for International Aviation 120. 
35 Ibid 108. 
36 Ibid 108. 
37 Compromis para 8. 
38 North Sea Continental Shelf (n10) The ICJ stated: Although the passage of only a short period of time is not 
necessarily . . . a bar to the formation of a new rule of customary international law on the basis of what was 
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demonstrate support for the customary international law.39 

Legal scholar Bin Cheng officially introduced the notion of instant custom.40 He 

wrote: ‘As international law is a horizontal legal system in which states are both the 

law-makers and the subjects of the legal system, opinio juris can arise or change 

instantaneously.’41 According to Cheng’s instant custom theory, the usage prong of 

customary international law has little or no significance.42 States can advance a new 

customary international law, either in concert with other states or unilaterally, simply 

by evincing a new opinio juris.43 If other states do not object, and in fact follow suit, 

they will share the same opinio juris, thus forming a new rule of customary 

international law.44 

According to the notion of instant custom, therefore, regardless of how little time 

passes after articulation, a particular rule may be considered customary international 

law once states act in accordance with the rule as articulated in a UNGA resolution.45 

In today’s rapidly growing and changing world, states have accepted the need to adapt 

the method by which customary international law is made.46 

The government of Pepo, therefore, did not breach the ‘non-exclusive’ requirement 

of the Chicago Convention. It is clear from the above conclusions that Blackstone is 

an LDC while Iustinian is not, so the two states enjoy different policies in UN. The 

authority of Pepo did not breach the ‘non-exclusive’ requirement to give cabotage to 

PAC according to the Chicago Convention. 

(c) Regulation 3.16 is consistent with Pepo’s treaty obligations vis-à-vis Iustinian 

  Regulation 3.16 does not breach the Vienna Convention. According to Article 34 

General rule regarding third States, a treaty does not create either obligations or 

                                                                                                                                                               
originally a purely conventional rule, an indispensable requirement would be that within the period in question, 
short though it might be, State practice, including that of States whose interests are specially affected, should have 
been both extensive and virtually uniform in the sense of the provision invoked;—and should moreover have 
occurred in such a way as to show a general recognition that a rule of law or legal obligation is involved. 
39 Ibid. 
40 GJH van Hoof, Rethinking the Sources of International Law 86 (1983). 
41 Bin Cheng, Custom: The Future of General State Practice In a Divided World, in The Structure and Process of 
International Law: Essays in Legal Philosophy Doctrine and Theory 513, 532 (R St J Macdonald and Douglas M 
Johnston eds, 1983). 
42 van Hoof (n 40) 86. 
43 Cheng (n 41) 549. 
44 Ibid. 
45 Langille (n27). 
46 Louis B. Sohn, ‘Generally Accepted’ International Rules, 61 Wash L Rev 1073, 1079 (1986). 
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rights for a third State without its consent. Pepo’s suspension of Article 2(4) of BASA 

with Blackstone does not harm Iustinian’s rights. Nor does Pepo impose any 

obligations on Iustinian. Therefore, Regulation 3.16 is consistent with Pepo’s treaty 

obligations vis-à-vis Iustinian. 
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C. IUSTINIAN MUST REPEAL OR EXEMPT GRATIAN AIRLINES FROM THE CAT 

1. The CAT Is Inconsistent with the Chicago Convention. 

(a) The CAT is inconsistent with Article 1 of the Chicago Convention   

The CAT is contrary to Article 1 of the Chicago Convention that each state has 

complete and exclusive sovereignty over the airspace above its territory, which is also 

a customary international rule. 

Article b of the CAT provides: ‘All flights landing in the territory of Iustinian must 

pay 1 SDR per mile of the journey calculated from the time of takeoff to the time of 

landing.’47 It demonstrates that CAT regulates Pepo’s airlines in Pepo airspace from 

their point of departure in the Pepo, over Pepo’s airspace from their point of departure 

in the Pepo, and across the Tribonian, by requiring them to pay extra charges in 

respect of such flights, and thus infringes Pepo’s sovereignty, because Iustinian can 

only levy CAT in his own territory and is not entitled to levy the CAT outside its 

territory. 

(b) The CAT is inconsistent with Article 11 of the Chicago Convention  

According to Article 11 of the Chicago Convention, the laws and regulations of a 

contracting State relating to international air navigation shall be complied with by 

aircraft of all contracting states upon entering or departing from or while within the 

territory of that State. 

Article 11 demonstrates that regulations made by each state may only apply within 

the territory of that state and cannot have binding force outside its territory, which is a 

well-known customary international law. In common situation, international law 

prevails over municipal law. Municipal law cannot apply to other countries natural 

and legal persons outside its home country’s territory. Therefore, Iustinian cannot 

impose the CAT on a foreign air carrier outside its territory. 

(c) The CAT is inconsistent with Article 12 of the Chicago Convention 

Article 12 of the Chicago Convention reads as follows: Each contracting State shall 

ensure that their aircrafts comply with the rules and regulations relating to the flight 

and manoeuvre of aircraft over contracting states’ territory, while over the high seas, 
                                                        
47 Compromis para 19. 
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the rules in force shall be those established under this convention.  

Article 12 therefore provides that regulations relating to ‘flight and manoeuvre’ 

shall be uniform across contracting states. According to the ICAO Legal Bureau, this 

extends to rules for the regulation of greenhouse gas emissions. And the emissions 

charges are levied by reference to fuel burn, and that there is an inherent conflict 

between the free ‘operational and navigational activities’ of airlines and the need to 

conserve fuel to avoid higher emissions charges.48 

Further, the rules in respect of flights over the high seas are solely for ICAO, and 

that rules which states make regarding flight and manoeuvre of aircraft in their own 

airspace must be consistent with ICAO rules and regulations. Therefore, based on the 

Chicago Convention, Iustinian is not entitled to levy the CAT over the high seas. 

(d) The CAT is inconsistent with Article 15 of the Chicago Convention 

Article 15 is headed ‘Airport and similar charges’. In the context of CAT attention 

has focussed on the last sentence, which reads as follows:‘ No fees, duties or other 

charges shall be imposed by any contracting State in respect solely of the right of 

transit over or entry into or exit from its territory of any aircraft of a contracting state 

or persons or property thereon’. As a result, the imposition of a requirement on 

foreign aircraft to pay for extra charges would contravene Article 15. 

(e) The CAT is inconsistent with Article 24 of the Chicago Convention 

Article 24 prohibits the imposition of ‘customs duty, inspection fees or similar 

national or local duties or charges’ in respect of fuel. 

This provision was extended by the ICAO Council in a 1999 Resolution, which 

states: ‘fuel taken on board for consumption by an aircraft from a contracting state in 

the territory of another contracting State departing for the territory of any other State 

shall be exempt from all customs or other duties.’49 Moreover, the Resolution broadly 

interprets the scope of the Article 24 prohibition to include ‘import, export, excise, 

sales, consumption and internal duties and taxes of all kinds levied upon fuel’.50 

Obviously, the Clean Air Tax falls within the scope of this Article, and Iustinian 
                                                        
48 http://atwonline.com/eco-aviation/news/airline-lawsuit-against-european-ets-moves-forward-0527. 
49 ICAO ‘Policies on Taxation in the Field of International Air Transport’ ICAO Doc 8632-C/968. 
50 Ibid. 
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must exempt Gratian Airlines from CAT. 

2. The CAT is Inconsistent with ICAO Requirement when Implementing 

Emission Charging Scheme 

ICAO has made a number of solutions on the subject of charges, contained in 

ICAO Doc 9082 including specific guidance on environmental charges. Pursuant to 

this document, when implementing an aircraft emissions charging scheme, states shall 

evaluate the potential impact on the developing world and avoid unilateral actions 

when solving aviation greenhouse gas emission problem.51  While Iustinian 

unilaterally levies the CAT, it did not consult with any concerned countries. In 

addition, the CAT has a bad effect on Pepo that the CAT ‘would surely bankrupt’ 

Gratian Airlines,52 which is obviously inconsistent with ICAO resolutions. 

3. The CAT Is Inconsistent with the BASA between Iustinian and Pepo 

(a)Iustinian did not consult with Pepo according to Article 10(3) of the BASA 

Article 10(3) of BASA provides that each Party shall encourage consultations and 

exchange information between the competent charging authorities or bodies and the 

airlines using the services and facilities. 

In the present case, Iustinian passed the Clean Air Tax and levy the CAT from any 

aircrafts overflying its territory. Before this action, Iustinian did not consult with Pepo 

and its airlines, nor did Iustinian exchange such information with Pepo as may be 

necessary to permit an accurate review of the reasonableness, let alone Iustinian 

provided Pepo’s airlines with reasonable notice of any proposal for changes in user 

charges to enable Pepo’s airlines to express their views before CAT was passed. 

Therefore, the CAT is inconsistent with the BASA. 

(b)Iustinian shall exempt Gratian Airlines according to Article 9 (2)(c) of the BASA 

Taxing the consumption of aircraft fuel, including by reference to emissions, is 

                                                        
51 See Appendix 1 of Resolution 35-5 of ICAO, published in ICAO Doc 9848, Assembly Resolutions in Force(as 
of 8 October 2004), in which the ICAO General Assembly ‘Urges Contracting States to refrain from unilateral 
implementation of greenhouse gas emission charges prior to the next regular session of the Assembly in 2007, 
where this matter will be considered and discussed again’ ; at the same time, The ICAO General Assembly 
‘Recognizing that existing ICAO guidance is not sufficient at present to implement greenhouse emission charges 
internationally, although implementation of such a charge by mutual agreement of States members of a regional 
economic integration organization on operators of those States is not preclude;’. 
52 Compromis para 21 
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prohibited by Article 9(2)(c) of the BASA, which exempts from taxes on fuel supplied 

in an aircraft of an airline of the other Party engaged in international air transportation. 

Iustinian levies the CAT from Pepo’s airlines on the basis that offsetting the cost of 

environmental damage caused by aircraft emissions, which is not consistent with the 

Article. 

(c)Iustinian breaches the objective and purpose of the BASA 

The preamble of the BASA provides that both Iustinian and Pepo have agreed on 

the BASA so that promote competition among airlines in the marketplace with 

minimum government interference and regulation.53 Deregulation is a trend of 

international aviation. Especially, EU and US have relaxed regulations over prices 

and market access. Article c of the CAT provides: ‘All revenues generated by the 

CAT will be placed into the General Treasury of Iustinian.’54 On the same day the 

CAT was passed, the Theodora Airways noted that it would be receiving ‘additional 

operating funds’ from Iustinian General Treasury. 

It is very doubtful that if the revenues generated by the CAT constitute ‘additional 

operating funds’. If so, the CAT is inconsistent with the environmental purposes of 

CAT, which leads to the illegality of the CAT and it must been repealed. If not, it is 

also state subsidy and breaches international law, because Iustinian Government 

wants to use ‘additional operating funds’ to directly to support to cover Theodora 

Airways’ operating losses on air services, which is unfair competition. 

It is worth mentioning that state aid (public subsidy) is banned in state practice. 

Example of such can be found in EC Treaty. Article 87 (1) defines state aid as being 

‘any aid granted by a Member State or through State resources in any form whatsoever’. 

State aid is given a very wide definition by the use of the words ‘in any form 

whatsoever’.55 According to the definition, state aid is incompatible with the common 

market if it is granted by a member state or through state resources, if it distorts or 

threatens to distort competition by conferring an advantage on certain undertakings or 

                                                        
53 ‘Desiring to promote an international aviation system based on competition among airlines in the marketplace 
with minimum government interference and regulation’. 
54 Compromis para.19. 
55 Soames and Ryan State Aid and Air Transport [1995] 293. 
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the production of certain goods and if it is liable to affect trade between Member 

States. If the aid is prohibited as incompatible, it then needs to be determined whether 

the aid falls within the exemptions. These exemptions are either mandatory in that the 

treaty provides for an automatic exemption-Article 87(2), or discretionary so that the 

exemption is dependant on a decision of the Commission-Article 87(3). In practice, it 

is the discretionary exemption of Article 87(3) which is the most frequently invoked 

in the case of state aid within the air transport industry and which is most obviously 

appropriate to restructuring aid granted as a prelude to privatization. Restructuring aid 

as an exceptional measure to support restructuring of the airlines is justified by the 

procedure laid down in Council Regulation 659/1999. In the present case, Iustinian’s 

CAT is not restructuring aid but factual state aid, and shall not fall within the scope of 

exemptions. Therefore, the CAT breaches the objective and purpose of the BASA 

which promote competition with minimum government interference and regulation 

and shall be repealed. 
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D. PEPO’S REVOCATION OF THEODORA AIRWAYS ’ AUTHORIZATION TO PROVIDE AIR 

SERVICE TO , FROM, OR BEYOND POINTS IN ITS TERRITORY IS CONSISTENT WITH 

PEPO’S RIGHTS AND OBLIGATIONS UNDER INTERNATIONAL LAW  

The PDOT sent notice to the Iustinian Government that it was invoking Article 

4(1)(b) of their BASA which said that: ‘substantial ownership and effective control of 

that airline are not vested in the other Party, the other Party’s nationals, or both.’56 

And Theodora Airways was no longer authorized to provide air service to, from, or 

beyond points in Pepo.57 

1. Substantial Ownership 

The status quo of substantial ownership of airlines is that maintaining the required 

voting interest at seventy-five percent and giving the limited 25 percent voting interest 

to foreign airlines.  

In the US, the Federal Aviation Act of 195858 maintained the required voting 

interest of a US citizen at seventy-five percent.59 

As for Canada, Canada limits foreign ownership of Canadian air carriers to 25%. In 

addition, foreigners may not control a Canadian air carrier.60 Satisfaction of the 

ownership criterion can be objectively determined, based on the mandated ownership 

percentages. It seems that this 25 percent limited foreign ownership will remain for a 

long time given the bygone economic crisis.  

From state practice of Australia, the Australian government allowed Richard 

Branson to start up an airline called Virgin Blue. In return for this permission however, 

Sir Richard had to agree that the airline would be incorporated in Australia under 

                                                        
56 BASA art4. 
57 Compromis para 25. 
58 Federal Aviation Act, No. 85-726, 72 Stat. 731 (codified as amended at 49 U.S.C. §§ 1301-1557 (1988). 
59 Christopher Furlan Foreign Ownership and Control Restrictions in United States Airlines: Barrier to Mergers 
and Restructurings 6. 
60 Article 55 of the Canada Transportation Act defines ‘Canadian’ as: a Canadian citizen or a permanent resident 
within the meaning of the Immigration Act, a government in Canada or an agent of such a government or a 
corporation or other entity that is incorporated or formed under the laws of Canada or a province ,that is controlled 
in fact by Canadians and of which at least seventy-five percent, or such lesser percentage as the Governor in 
Council may by regulation specify, of the voting interests are owned and controlled by Canadians; Article 6(1)(b) 
of Air Canada Public Participation Act reads that: Provision imposing constraints on the issue, transfer and 
ownership(…) of voting shares of the Corporation to prevent non-residents from holding. beneficially owning or 
controlling, directly or indirectly, otherwise than by way of security only, in the aggregate voting shares to which 
are attached more than twenty-five percent of the votes that may ordinarily be cast to elect directors of the 
Corporation. 
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Australian law, and that it would be staffed and managed by Australians, and have an 

Australian board of directors.61 Therefore, Australia has an even higher local voting 

interest that is 100 percent. 

As for EU, air transport service between an EU member state and a non-EU state is 

still based on bilateral agreement which includes the ‘nationality clause’, requiring 

substantial ownership. 

As a result, from what has been mentioned above, the status quo of substantial 

ownership of airlines in major aviation countries is that voting equity remains at 75 

percent. While 66.7 percent of voting equity of Theodora Airways is in the hands of 

Iustinian, it is a lot lower than 75 percent. So it is reasonable and complied with the 

common doings of other states that Pepo’s withdraw Theodora Airways’ authorization 

to provide air service to; from, or beyond points in its territory. 

2. Effective Control of Theodora Airways Have Not Been Vested in Iustinian Any 

More 

(a) The composition of TA’s board of director is vested in Holmes 

A board of director is a body of elected or appointed members who jointly oversee 

the activities of a company or organization. Theoretically, the control of a company is 

divided between two bodies: the board of directors, and the shareholders in general 

meeting. In practice, the amount of power exercised by the board varies with the type 

of company. In small companies, the directors and the shareholders are normally the 

same, and thus there is no real division of power. In large companies, the board tends 

to exercise more of a supervisory role, and individual responsibility and management 

tends to be delegated downward to individual professional executive directors (such 

as a finance director or a marketing director) who deal with particular areas of the 

company's affairs. 

Most International Transit and Transport agreements are silent as to the criteria for 

determining substantial ownership and effective control. With regard to US, 

administrative supervision of foreign investment beings with the definition of ‘air 

                                                        
61 <http://www.fiaindia.in/whatnew.htm> (1 January 2010). 
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carrier’ in the Federal Aviation Act.62 The Act requires that persons wishing to provide 

scheduled or charter air transportation within the US first apply for a ‘certificate of 

public convenience and necessity’ from the DOT.63 This certificate can only be issued 

to an ‘air carrier,’ which the legislation defines as ‘a citizen of the US undertaking by 

any means, directly or indirectly, to provide air transportation.’64 Completing the 

definitional chain, the Act declares that a ‘citizen of the US’ means that a corporation or 

association organized under the laws of the US or a State, the District of Columbia, or a 

territory or possession of the US, of which the president and at least two-thirds of the 

board of directors and other managing officer are citizens of the US, which is under the 

actual control of citizens of the US. 

See the negotiations on a merger between the Dutch airline KLM and British 

Airways (BA), it broke down because of the substantial ownership and effect control. 

The Board of Managing Directors has four members, all Dutch. The Supervisory 

Board consists of eight members, six of them having Dutch nationality.65 The 

Supervisory Board would be mainly Dutch. In the end, this was not acceptable to BA 

and consequently the negotiations were broken off. 

In large companies, the board tends to exercise more of a supervisory role, and 

individual responsibility and management tends to be delegated downward to 

individual professional executive directors (such as a finance director or a marketing 

director) who deal with particular areas of the company’s affairs. 

The board tends to have more de facto power. The board can comprise a voting 

bloc that is difficult to overcome, because of the practice where institutional 

shareholders (such as pension funds and banks) grant proxies to the board to vote their 

shares at general meetings, and because a large number of shareholders are involved. 

However, there have been moves recently to try to increase shareholder activism 

among both institutional investors and individuals with small shareholdings.66 The 

                                                        
62 As of 5 Jul 1994, all US transportation laws were consolidated and codified as Title 49, USC. All statutory 
references in this book are to the newly-consolidated code, where appropriate. 
63 49 USCA§41101(a)(West 2008). 
64 USC §40102(a)(2). A ‘charter air carrier’ is separately defined as an air carrier holding a certificate of public 
convenience and necessity that authorizes it to provide charter air transportation.§40102(a)(13). 
65 Annual Report 2000/2001,7 <http://www.klm.nl> (7 January 2011). 
66 The Economist 2006-03-09 ‘Battling for corporate America’. 
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director of board has been a character of substantial ownership and effect control in 

international cooperations. 

In the present case, as three members of TA’s five-person Board of Directors are 

citizens of Holmes. It is reasonable for Pepo to invoke Article 4 1(b) of their BASA 

and claim that the substantial ownership and effect control of TA are not vested in 

Iustinian. 

(b) The code-sharing and licensing contract with Brandeis 

The cornerstone of most airline alliance, as the prior discussion has revealed, is also 

the most notorious marketing device in the international air transport market, namely, 

code-sharing.67 Code-sharing is a marketing device in which an airline places its two 

letter designator code on a flight operated by another airline, and sells tickets on that 

flight as if it were its own flight.68 The term ‘code’ refers to the identifier used in 

flight schedule, it allows greater access to cities through a given airline's network 

without having to offer extra flights, and makes connections simpler by allowing 

single bookings across multiple planes. Most major airlines today have code sharing 

partnerships with other airlines and code sharing is a key feature of the major airline 

alliances.69 Though, to see on the surface, code-sharing do not have virtually effect 

on the effective control, but actually, it has done that. For instance, it may violate 

cabotage.        

BA and KLM use their two-letter codes to offer an apparently seamless passage 

from London to Austin or from Amsterdam to Minneapolis, respectively, although US 

law prohibits BA and KLM from operating either the Dallas/Austin or 

Chicago/Minneapolis cabotage segments, which in reality are services provided by 

American Airlines (over Dallas) and Northwest Airlines (over Chicago).70 The 

code-sharing would bring some unwanted damage to the other party of the bilateral 

agreement. For Pepo, the code-sharing between Theodora Airways and Brandeis may 

                                                                                                                                                               
<http://www.economist.com/business/displaystory.cfm?story_id=E1_VGDTSQT.> (2 January 2011). 
67 Code-sharing has a poor image in the popular media. See, e.g., Linda Burbank, terminal case sensitive of 
confusion, USA Today, Aug. 18, 2006, at 8D. 
68 Paul B. Larsen, Joseph C. Sweeney and John E. Gillick Aviation Law Cases, Laws and Related Sources 253. 
69 <http://www.answers.com/topic/codeshare-agreement>  (8 January 2011). 
70 Pablo M J Mendes de Leon, Cabotage in Air Transport Regulation 5 (1992) 115. 
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cause that Brandeis also can provide air service in the territory of Pepo. However, 

there is no BASA between Pepo and Holmes. Consequently, Pepo has the right to take 

measures to prevent Brandeis flight from flying over or into Pepo’s territory in 

accordance with Article 6 of the Chicago Convention.71 So Pepo can take some 

measure to prevent it. Moreover, the content of the contract is to use the Brandeis 

name and logo on all of its aircrafts, personal uniforms, and official publications and 

products. This action alone may not change the effective control, but it can leave a 

deep impression that it has not been vested in the Party to other states and consumers. 

In conclusion, because of the voting equity, the basic function of Board of Directors 

and the influence of code-sharing, the substantial ownership and effective control of 

Theodora Airways are no longer vested in Iustinian. Pepo’s decision to revoke the 

authorization is reasonable and legal. 
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SUBMISSIONS 

 

May it please the Court, for the foregoing reasons, on behalf of the State of Iustinian 

respectfully requests this Court to adjudge and declare that:  

-Iustinian must rescind Order THX-1138 and provide a guarantee of non- repetition. 

-Regulation 3.16 and the decision not to approve Theodora Airways’ application to 

provide domestic air services between points in Pepo’s territory are consistent with 

Pepo’s rights and obligations vis-à-vis Iustinian under international law. 

-Iustinian must repeal or exempt Gratian Airlines from the CAT  

-Pepo’s revocation of Theodora Airways’ authorization to provide air service to; 

under international law. 

The Honorable Court is further requested to declare such guidelines as it deems fit 

and essential in the present case. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


